IN THE SUPREME COURT OF THE STATE OF DELAWARE

RALPH SWAN, )
8 No. 247, 2010
Movant Below- 8§
Appellant, 8 Court Below: Superior Court
8§ of the State of Delaware in and
V. 8§ for Kent County
8
STATE OF DELAWARE, 8 ID No. 0002004767A
8
Respondent Below- 8
Appellee. 8

Submitted: July 20, 2011
Decided: September 6, 2011

Before STEELE, Chief Justice, HOLLAND, BERGER, JACOBS, and
RIDGELY, Justices, constituting the Coernt Banc

Upon appeal from the Superior CouRFFIRMED.

Herbert W. Mondros, Esquire, of Margolis Edelstévimington, Delaware; and
Michael Wiseman, Esquire (argued) and Elizabethnl d&squire, of the Federal
Community Defender for the Eastern District of Parwvania, Philadelphia,
Pennsylvania, for Appellant.

John Williams, Esquire (argued), of the Departm&ndustice, Dover, Delaware,
for Appellee.

RIDGELY, Justice:



l. Introduction

A jury found that the Movant-Below/Appellant, Ral@wan, and a co-
defendant, Adam Norcross, crashed through the phteys of the home of the
Warren family in Kenton, Delaware in 1996, and skhwenty-seven-year-old
Kenneth Warren to death in front of his twenty-fgear-old wife, Tina, and their
nineteen-month-old son, Dustin. For that crime, jtiry recommended to the trial
judge, by a seven to five vote, that Swan shout@ive the death penalty. The
trial judge agreed with that recommendation andosagl the death sentence. This
Court affirmed Swan’s convictions and death serdemcdirect appeal.

Thereafter, Swan moved for postconviction relietl am new trial. The
postconviction judge (who also was the trial judgenied those motions after
considering voluminous documentary evidence andrsédays of testimony. On
appeal from that postconviction judgment, Swanesisx arguments. First, Swan
contends that the trial judge erred in admitting tut-of court statements of his
co-defendant. Second, Swan contends that defemsese&l was ineffective in
failing to investigate the DNA issues in this casgil mid-trial and, even then, by
investigating the issue in an inadequate mannérdTSwan contends that certain
evidence, that was either unavailable or ineffetyivnot presented to the jury,
demonstrates that Swan is innocent or, alterngtivkeht a new trial is required in

the interest of justice. Fourth, Swan contends dieéense counsel was ineffective



in failing to rehabilitate prospective jurors ordbject to the trial judge’s dismissal
of them. Fifth, Swan contends that his death smetés unconstitutional because it
was not unanimously recommended by the jury, archdme the trial judge and
jury did not find that the aggravating factors oetghed the mitigating factors
beyond a reasonable doubt. And, sixth, Swan cdst#mat defense counsel was
ineffective in failing to conduct an adequate natign investigation and to present
that mitigation evidence to the trial judge andyjuWe find no merit to Swan'’s
appeal and affirm the postconviction judge’s dersdl Swan’s motions for
postconviction relief and a new trial.

1. Factual Backgrourld

Shortly after 8 p.m. on November 4, 1996, the Wafanily was settling in
for the night in their Kenton, Delaware home. KettmWarren was sitting at the
kitchen bar eating a sandwich while his wife, Tiaad their son, Dustin, were
sitting on the family room couch watching televisioKenneth’'s mother, Lillian,
had just left, after babysitting Dustin while Tireitended an aerobics class.
Suddenly, two armed, masked men dressed in cangeuliarst through the glass
patio doors leading to the family room. They immagely ran into Kenneth and a
struggle ensued. The intruders shot Kenneth fmeg, killing him, while his wife

and son watched in horror. The intruders grabbied’d purse from the kitchen

! This factual background is taken from this Coufginion that affirmed Swan’s convictions
and death sentence on direct app&ae Swan v. Stat@20 A.2d 342, 347-49 (Del. 2003).
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counter and fled. During the commission of thisner, Tina Warren observed that
both assailants carried handguns, one of whichapgeto be bronze or copper
colored. One assailant appeared to have beernstingt left shoulder.

Ballistics evidence indicated that Kenneth Warrad been shot four times
with two different types of handguns, a semi-autbenand a revolver. Kenneth
was shot twice in the back, once on the left sida@isohead behind the left ear, and
once through the top of his head. The fourth bufleed from a gun barrel held
tightly against the top of his head, had traveledugh the skull down into the
back of his neck, killing him instantly. Examirati of the three bullets removed
from the victim’'s body revealed that the two badkwvds had been made by .357
caliber copper/nickel jacketed bullets. Those disllwere manufactured by the
Winchester Western Corporation under the “Silvgy” Trademark and had been
fired from a revolver, manufactured by either SndtWesson, Ruger, or Taurus.
But, a 10 mm/.40 Smith & Wesson caliber triple capjacketed bullet, fired from
a 10 mm semi-automatic gun made by Smith & Wessohwandale, is what
caused the fatal wound.

Tina’s credit cards and checkbook were found ire |[Blovember 1996
behind the rear fence of the Eastern Shore Con&@etapany in Middletown,
Delaware. The police searched the area and dismbVver pocketbook fifteen feet

away from the fence and her telephone calling gastlinside the fence. But, the



discovery of the purse and its contents at the red@@lant did not lead to any
suspects.

Swan and Norcross both worked at the Eastern Shonerete Company at
the time of the murder. On October 20, 1996, alaoatonth before the murder,
Norcross’ former roommate reported the theft of tvamdguns from his residence:
a .357 caliber Smith & Wesson revolver and a .4beablack Smith & Wesson
semi-automatic handgun. Around the same timendute fall of 1996, another
employee of the concrete plant named Matthew Howeslk work breaks with
Swan and Norcross. Howell later testified thaew fveeks before the murder,
Norcross asked Howell whether he wanted to joinckiss and Swan in a robbery.
Howell declined.

About a week later, Norcross told Howell that hewdra red sports car to a
person’s house located on a dark road and firdtbaat a glass patio door around
the back of the house. He stated that he wore efage clothing and a mask that
covered everything but his eyes. When he entdrechbuse, a man came up to
him and fell to his knees, grabbing hold of NorstodNorcross put the gun to the
side of man’s head and pulled the trigger and tha ffell like a bag of potatoes.”
Norcross told Howell that Swan was hit in the sdeuleither by the homeowner
or in a crossfire. Norcross also told Howell thathad earlier robbed an armory in

Middletown and stole fatigues and ration packs. dt® told Howell that he



grabbed a pocketbook from this house and threw ithe woods behind the
concrete plant. Norcross then, in the presencéHaiell, disposed of what
appeared to be a checkbook by dropping it intorecie product that was being
poured. Finally, Norcross told Howell that he thrihe guns into the Chesapeake
and Delaware Canal and burned the clothing in eebaiNorcross told all this to
Howell because he claimed not to trust Swan andedasomeone to know what
happened. Howell did not report this informationthe police because Norcross
threatened to kill him if he did.

Norcross told Howell this information one day aftee incident occurred.
Within a day or so after this conversation, Hovaddserved that Swan had injured
his left shoulder and wore a bloodstained bandagdecember of 1996, Howell,
Swan, and Norcross were laid off from the concpétat.

During his employment at the concrete plant, N@srdated Gina Ruberto.
She observed Norcross with a black handgun that tbade clicked back to
operate. Ruberto also testified to observing ads&en duffel bag in Norcross’
bedroom. Ruberto testified that one night Norcnas upset and showed her a
newspaper article about a murder and robbery. mdsscstarted crying and told
her about breaking into the back of a home occubied man and his wife while
wearing camouflage clothing. Norcross stated tattook a pocketbook and

disposed of it behind a fence at the concrete pldhdrcross also stated that he



threw the weapon in the water and burned the cigtim the green duffel bag.
Two weeks later, Ruberto saw Swan'’s left arm ifirgs A few months later, she
saw Swan without a shirt and noticed a purplishseror scar on his shoulder. She
asked Swan about the scar. Swan stated he hstdigder while boxing.

In 1997, Norcross worked as a farmhand near Chakap@ity, Maryland.
He married Bridget Phillips in April, and in June duly of that year, Norcross
invited Swan to work at the farm. Swan moved itite same house with the
couple, and one day Phillips overheard a loud caat®n between the two men.
They were laughing about an incident where Swanbh shot. Norcross then
explained to his wife that he and Swan had planioétiob” an empty home, but
found it occupied. He told her that the victimefira shot and died because he
“tried to play hero.” Later, Phillips saw Swan mout his shirt and observed a scar
on his left shoulder. Norcross pointed to the seatt said that scar resulted from a
gunshot. Swan responded by sticking his fingeghenscar and saying: “Yes, and
the bullet is still in there.” Norcross also tdhhillips that they would never be
caught because they had worn masks.

Norcross and Phillips separated in December 199%Wo0 years later she
contacted the Delaware State Police. The policestad Norcross on February 9,
2000, and he gave a statement the following dagrcidss admitted that he was

present during the incident, but in this versionthed story, said that Swan killed



Warren. Norcross claimed that Swan started shgotat that Norcross’ gun
would not fire. Swan allegedly grabbed Norcrosshgcleared it, and then used it
to shoot Warren in the head. After the two memtetiarunning to Swan’s car,
Swan told Norcross that he wanted to go back alhthki woman because she was
a witness. Norcross stopped Swan by shooting hithe shoulder. The two men,
who both worked at the Eastern Shore Concrete Coynpa Middletown,
disposed of Tina’s purse and their weapons the ahaxt

1. Procedural History
A. Indictment and Pretrial Hearings

Swan was arrested on February 25, 2000 and subsbguharged by
indictment with three counts of murder first degri@me count of intentional
murder and two counts of felony murder), robbemgtfidegree, burglary first
degree, conspiracy second degree, and five counfmssession of a firearm
during the commission of a felony. On a mornindgpestuled for preliminary
hearings, Swan and Norcross were in separate Igotmbiis in the Kent County
Courthouse when correctional officers intercepteshi@ that Swan had dictated to
another inmate. In the note, Swan warned Norcnmisto trust or talk to his
attorney and gave his grandmother’'s telephone nunmde a means of
communicating with him. Swan further warned Noss:o‘Don’t say anything or

if you did, say you lied.” Swan also told anotiemate that he had nothing to



worry about as long as Norcross refused to furtioeperate with the State. This
case proceeded to trial in June of 2001.

The trial judge conducted individual voir dire ofoppective jurors for
Swan’s trial. Because Swan was potentially elgiior the death penalty, the trial
judge asked each prospective juror, among othagshiwhether he or she could
iImpose the death penalty. The trial judge typycakked each prospective juror
the following two questions: (1) “Have you formedexpressed an opinion about
whether or not the defendant should be given treghdpenalty?”, and (2) “Are
there any circumstances under which you could densimposing the death
penalty?? The trial judge excused eight prospective jummmsthe basis of their
answers to those questions. Six of those eiglspeaiive jurors answered the trial
judge’s second question in the negative, unequliyostating that they could not
impose the death penalty under any circumstanceBno prospective jurors
testified with less certainty. Prospective jurost@dted that he had “some qualms
about the death penalty.” Prospective juror 7 atsted that he was “not sure” if

he could recommend a sentence of death even dwidence weighed in favor of

% In some instances, the trial judge also askedbthspective juror whether he or she had any
religious, conscientious, or other opposition t® death penalty.

3 Juror 1 stated: “I don’t believe in the death pgenia Juror 2 stated: “I have no problem with
finding him guilty and the fact that giving himdifimprisonment, but for death, | do not agree.”
Juror 3 stated that she opposed the death penhltpr 4 stated that she did not “believe in” the
death penalty. Juror 5 stated: “I cannot votetlfier death penalty.” Juror 6 stated that she did
not “believe in” the death penalty, explaining:ddn’t think anyone’s life should be taken, even
though they might have taken somebody else’s”. . .
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it.

Prospective juror 8 stated: “Up until this ppil was fairly ambivalent about

the death penalty because | was not personallyvado Now I'm not really sure

how | feel about it.” Prospective juror 8 alsotsththat she was not sure if she

could recommend a sentence of death even if eveddereghed in favor of it.

Based on that testimony, the trial judge excusemspective jurors 7 and 8.

Defense counsel did not attempt to rehabilitateséhjurors or object to their

dismissal.

B. Trial: Guilt Phase

The central question in the guilt phase of Swana tvas whether Swan

was the assailant that accompanied Norcross indaigg the Warren home and

murdering Kenneth Warren. During the opening stetg#s, defense counsel

previewed Swan’s alibi defense and also told tin tine following:

With respect to additional physical evidence, ladiand
gentlemen, I'd like to bring to your attention aywu will hear
evidence that, in fact, there was clothing colldciéthe scene.
It was Mr. Warren’s clothing. When the police weateing
their investigation, they collected the curtainsd athey
collected clothing and they examined whatever tbaeyld for
bullets, ballistics, and blood.

Mr. Warren’s clothing was collected and it was detd that
there was additional blood, different material fetént blood,
on his clothing, not Mr. Warren’s, not attributabdéehim, nor to
his wife, nor to his child.

That clothing was further investigated. It wastdema lab and
there was a DNA analysis done on the sample.

Somewhat at the same time or at least in conjumetith when
Mr. Swan and Mr. Norcross were arrested, blood $esnpere
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taken from the individuals. That blood was anatlyaad it was

compared to the substance that was found on Mr.raiar

pants. The DNA analysis excluded Swan and Norcesss
being the contributors of any of that blood or DE¥dence.

So, we know that there is someone, there is a thady
somewhere, not Swan, wasn’t Norcross, wasn’t Mrrréres,
something contributed blood and DNA evidence ts¢hpants
or Mr. Warren'’s pants, excuse me, but it wasn’t Siuan.

After opening statements, the State presentedasge.c The State called
several withesses to prove that Swan had committedcrime with Norcross.
Among other things, the State presented evidenshdav that Swan, like one of
the assailants, had suffered a shoulder wound drthentime of the murder. The
State also called Lillian Warren, who testifiedttbgon leaving Kenneth’s house
on the night of the murder, she observed a snalcar parked nearby. The State
presented evidence to show that Swan had owned &aethat matched that
description around the time of the murder. ThdeSteas unable to call Norcross
as a witness because he invoked his Fifth Amendmght not to incriminate
himself. But, the State was able to admit portiosNorcross’s out-of-court
statements with various references to Swan andilpligage that could unfairly
implicate Swan redactéd.The State also introduced evidence of Swan’s-post
arrest warning to Norcross not to talk and his bdaest he had nothing to worry

about as long as Norcross kept his mouth shut.

4 See Swar820 A.2d at 352-54.
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Swan presented an alibi defense. Swan was a mart& boxer and
attempted to show that he had sparred with a pmieal boxer named Michael
Stewart from October 1996 through November or eBdgember 1996. He also
presented evidence that the scar on his shoulddd ¢cwt have resulted from a
gunshot wound and that he showed no signs of injlrgn he participated in a
February 8, 1997 kickboxing tournament. Defensensel did not present the
DNA evidence mentioned in opening statements.

During the closing statements, defense counselnedi the jury that the
State did not present any DNA evidence that ling&éan to the crime. But, the
State pointed out that defense counsel did notepteany exculpatory DNA
evidence either, stating: “[W]hat did [defense cselhsay to you? ‘The defense
will show you DNA evidence which specifically exdes Swan.” Did we hear
anything about that? No. It's a non-issue, ladied gentlemen. It is simply a
non-issue.” Following closing statements, the jdgfiberated for four days and
returned a guilty verdict on all counts. The c#sen proceeded to the penalty
phase.

C. Trial: Penalty Phase
1. Opening Statements

The State and the defense both gave opening stattemethe penalty phase

of Swan’s trial. The State advised the jury thatould present evidence of
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aggravating circumstances in three basic formsith@)horrific nature of the
murder, (2) the impact of Kenneth Warren'’s deatlhisffamily, friends, and the
community, and (3) the criminal record, characed propensities of Swan.

The defense began its opening statement by stdtihg: hope is that you
will see the true picture of what Randy Swan'’s hi@s been and the impact he’s
had on others, not just snapshots taken in 1991886.” The defense continued:
“What you’re going to see is a picture of a youngnmvho was born without many
of the advantages that many of us have known.” défense then advised the jury
that it would present evidence of mitigating cir@iamces as follows: (1) “the fact
that Randy was raised in an abusive home withoubla model and was
abandoned as a teenager,” (2) “the fact that he doe have a lengthy criminal
history of convictions for offense involving theeusf violence,” (3) “the fact that
he would not be a danger to others if imprisonechatimum security for the rest
of his life,” (4) “the fact that he could have asgitve impact on the lives of others
if incarcerated and allowed to live,” and (5) “masiportantly, we will ask you to
consider the mitigating circumstances of the detewsg impact that it would have
on Randy'’s family if he were put to death.”

2. State’s Case

On the first day of the penalty hearing, the Statked the following nine

witnesses: (1) Keith Marvel, (2) Orlan T. Kelly,,J3) Henry Miller, (4) Allen J.
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Cook, I, (5) Bethany Zeleski, (6) Deborah Crothef7) Cheryl Vest, (8) Lillian
Warren, and (9) Tina Leager. On the second dahepenalty hearing, the State
called the following four witnesses: (1) Thomas Wey, (2) Joseph B. Danna,
(3) Robert S. Yung, and (4) Charles R. Cash. Wmnsarize each witness’s
testimony below.

a. Delaware State Police Detective Keith Marvel

Delaware State Police Detective Keith Marvel, alamth other officers,
executed the search warrant of Swan’s residencéhattime of his arrest.
Detective Marvel testified that he discovered acblariefcase during that search,
and that he found several items in that briefcas®#ding two black face masks,
twenty .32 caliber bullets, a Charter Arms .32 lmlirevolver, and a newspaper
cutout about homicides in Wilmington, Delaware. &iigo testified that he found a
photograph of a red Dodge Daytona in a backpack.

b. Orlan T. Kelly, Jr.

Kelly was a long-time friend of the Warren familyKelly had known
Kenneth Warren’s parents in high school and stagecbntact with the Warren
family over the years. When Kenneth Warren wani@douild a house for
speculation, Kelly loaned him money to do so. ¥aistified that Kenneth
Warren repaid the loan in full on the day of setéat, and that he and Kenneth

later entered into another business transactidri‘tinaed out just perfect.” Kelly
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also testified about Kenneth Warren’s charactee hs a very upstanding boy.
Throughout his life and since | knew him, he wasdsti, sincere, never did
anything that | know. | never seen him smoke, ldroguss or anything. He was a
wonderful person.” Kelly testified about the impa€ Kenneth’s death as follows:
“I was devastated. | couldn’t believe it. | mednyas something that just doesn’t
happen or is not supposed to happen for a fellkevthat.”

c. Henry Miller

Miller was a longtime friend of Kenneth Warren. elpair had known each
other for nineteen years, starting when the twowearked together on the farm of
Kenneth’s grandfather. Miller had prepared an fopetter to the community
concerning the untimely death of Kenneth Warrerhick Miller read to the jury.
In part, Miller’s letter read: “I knew Kenny as atmost member of my family and
found him trustworthy and deserving of my resp#ast and admiration. He was
always honorable and candid in his personal anihéss dealings. ... Kenny
was, indeed, a person of fine character with aganse of values.”

d. Allen J. Cook, Il

Cook was Kenneth Warren’s cousin. Cook explaited the entire family
lived within a five to seven mile radius of theiragdfather's farm. Cook
described Kenneth as “a friend, a cousin, somelmdyd want to have a good

friendship with.” Cook, a Delaware State Policeficadr, testified that he was
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working on the night of Kenneth’s murder and that reard the call over the
dispatch radio. Cook immediately drove to his awgshouse, “shaking the whole
way there.” Cook recalled that when he arrivedhe“tonly thing [he] could
do...was run to Tina and Dustin.” Cook straghgko explain the impact of
Kenneth’s death: “The only -- | just have to loaknay aunt and uncle. When |
look at them and then when | look at my grandfashelyes and the pain it's
caused us -- | mean, it's very hard to explainitmgact.”

e. Bethany Zeleski

Zeleski testified that she knew Swan and his cew#dnt, Adam Norcross.
The three had worked on a farm together duringetiteof 1997 and in early 1998.
Zeleski testified that she was afraid of firearrhshat time, and that to overcome
her fear, Swan agreed to show her how to shoohasguong as she obtained the
ammunition. Zeleski ultimately did that, and shel é&Swan practiced firing a
revolver. On cross-examination, Zeleski testifiedt Swan had told her that he
wanted to learn sign language and become a tetmtbie deaf.

f. Deborah Crothers

Crothers was Kenneth Warren’'s younger sister. Hherst testified that
Kenneth Warren “was my security. He was a veryy y@otective older brother.
He was an absolutely wonderful person who had becom friend, and | was

very, very proud to say, ‘He’s my brother.” Cretis also testified about how she

16



felt when she learned of Kenneth’'s death: “The nimstendous night anybody
could ever imagine.” Crothers continued: “My IiHasn’t been the same. | lost my
innocence that night.” Crothers also testifiedttshe named her daughter,
Kennedy, in honor of her brother, Kenny.

g. Cheryl Vest

Vest was Kenneth Warren'’s older sister. Vest erpththat after Kenneth'’s
death, she had “a very hard time trusting peoped there was “a big emptiness.”
Vest continued: “Every time you look at my parerntere’s that hollowness, the
emptiness. ... No matter what we do, we canveha complete holiday because
Kenny’s not there.”

h. Lillian Warren

Lillian was Kenneth Warren’s mother. Lillian explad that Kenneth was
close to his parents, sisters, and brother. hilieescribed Kenneth as “a good
person,” who “appreciated everything that [peopliel] for him, but he didn’t want
anything given to him.” Lillian testified that Kaeth’'s goal in life was to have a
family and a dairy farm, and that Kenneth thougbktdon, Dustin, was “the most
precious gift in life.” Lillian also explained hoWenneth’s death had impacted
her: “Immeasurable pain, emptiness, numbness. iNptever will be the same.

You can’t explain it. The impact that this has twadour family will go forever
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and ever.” Lillian also explained that she hadenbsd the physical and emotional
decline of her father (Kenneth’s grandfather) altenneth’s murder.

I. Tina Leager

Tina was Kenneth Warren’s wife. She testified ad¢enneth’s character,
his goals, their marriage, and his relationshighwtiteir son. Tina explained that
she did not have a good answer for her son’s questwhy is my daddy dead?”
Tina recalled all of the fear and agony she hatesed since Kenneth’s death, and
described her “biggest flashback” from the nightha murder as follows: “When |
went around the counter to -- to see if -- if Kenvgs all right and | shook him and
he still had part of his sandwich in his mouth, anldlought he didn’'t even have a
chance. ... And | never got to say good-bye.”

j. Thomas E. Wey

Wey was a teacher from Houston, Texas. Wey tedtdibout an encounter
with Swan approximately six years before the murderthe school where Wey
taught. Swan was not a student at the schoohdwtas in the building with three
other persons. Wey observed that one of themr, ldentified as Swan, had a
razor blade in his back pocket. Wey instructed ttnee to leave, and they
complied. Wey called the police and reported theident, informing the

authorities of the make and model of the car inciithey left.
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k. Joseph B. Danna

Danna was a Memorial Villages Police Departmentid®ff in Houston,
Texas who responded to Wey’s call. Danna stoppedvehicle and found a
butterfly knife under Swan’s seat. He testifiedttwan was charged with, and
pled guilty to, possession of a prohibited weaponschool grounds. Danna
interviewed Swan and recalled that Swan was “uneraijve, aloof, [and] had a
little bit of a smart-aleck attitude.”

|. Robert S. Yung

Yung was a computer engineer, who worked at Agayséegs in Houston,
Texas. Yung testified about the armed robbery garha Systems that occurred
approximately five years before the murder. Swartigpated in that robbery.
Yung recalled that computer equipment valued ar 190,000 had been stolen
that day.

m. Charles S. Cash

Cash was a Houston Police Department Officer whecigfized in the
investigation of Asian gangs and organized crimde investigated and later
arrested Swan for the Agama Systems robbery. Wo0ash entered Swan’s
apartment to make that arrest, he found Swan wit millimeter on a nearby
table, a .9 millimeter between his legs, and aghonhearby. He also found a .38
Derringer in a nearby bathroom, as well as seveoaks of ammunition. Cash

testified that Swan pled guilty to aggravated ralbe
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3. Defense Case

The defense called the following seven witnessethénpenalty phase of
Swan’s trial: (1) Rodney Feazell, (2) Alvin HudsdB) Ralph Tucker, (4) Susan
Tucker, (5) Karen Faye Eaton, (6) Jennifer Fenimarel (7) Catherine Tucker.
Each witness’s testimony is summarized below.

a. Rodney Feazell

Feazell was a Probation and Parole Officer forRDetaware Department of
Corrections. Feazell supervised Swan in 1996 &tean was transferred from
Texas. Feazell testified that Swan had “no digegpl/ or adjustment problems”
under his supervision. But, on cross-examinatioa,State showed that Swan had
violated the conditions of his supervision with unmity on several occasions.

b. Alvin Hudson

Hudson was a Corrections Officer at the SussexeCbanal Institution in
Georgetown, Delaware. Hudson worked in the maxina@turity housing unit
where Swan resided, and testified that he had gigeer Swan for the past year.
Hudson described Swan as follows: “[S]ince he’snbéeere, he’s pretty much
been to hijm]self, doesn't really socialize withoa of people. He’s quiet. Never
hear nothing from him.” Hudson testified that Swaas employed as a tier
janitor. Hudson explained that prisoners could/@iitain that job if they did not

require supervision and that Swan “always” fit thascription.
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c. Ralph Tucker

Swan’s father, Ralph Tucker, testified that he &wehn’s mother, Patricia
Swan, were approximately seventeen years old whemgave birth to Swan. They
were not married. Tucker testified that Swan livath his maternal grandmother
and Patricia during his early years and that heatspeery other weekend with
Swan. Tucker described Patricia Swan as “a litliel.” Tucker recalled that
Patricia Swan would “leave [Swan] in the car adotl unattended, going in other
people’s houses and stuff with her friends andypagt” Tucker also recalled that
Ralph Swan told him that one of his mother’'s bayids abused Swan: the man
“[lJocked [Swan] in closets and stuff like that teewhile they partied with the rest
of their friends.”

Tucker testified that Patricia Swan “disappearedthwRalph Swan when
Ralph was approximately eleven or twelve years didcker had no contact with
Swan for the next thirteen years, until he madargements for Swan to return to
his home in Delaware.

Tucker testified that he and his wife, Cathy, all agtheir sons, Joshua and
Corey, would continue to visit and communicate wivan if he received a life
sentence. But, if Swan was executed, the impactthen family would be

“devastating.”
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d. Susan Tucker

Swan’s aunt (Ralph Tucker’s sister), Susan Tuctestified that if Swan
was permitted to live, he could “absolutely” havpasitive impact on his family.
Susan Tucker also testified that if Swan was exetut would put her in “grave
danger,” as she suffered from multiple sclerostaisan Tucker testified that the
family would experience that “void again,” as thlezd when Swan disappeared
with his mother.

e. Karen Faye Eaton

Swan’s other aunt (also Ralph Tucker’s sister), ehaFaye Eaton, also
testified. Eaton vaguely recalled how Swan’s motheated him: “His mother had
some issues. She was -- she took him places weethdn’t know where he was.
We weren't always sure where he would be.”

Eaton testified that she visited Swan and commuedcavith Swan by letter.
Eaton testified: “He’'s my Bible study partner. Bleahy coach, my counselor.
He ... helps me build my faith. He keeps mergjirb Eaton also testified that
Swan had told her that he started a Bible studymnmo prison. Eaton testified that
she could not imagine the impact that Swan’s exacuvould have on her and
Swan'’s family.

f. Jennifer Fenimore

Swan'’s cousin, Jennifer Fenimore, testified that abrresponded with Swan

by letter. Fenimore also testified that she belethat Swan would have a positive
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impact on her and Swan’s family if he was not exedu Fenimore stated: ‘I
would like to see him live.”

g. Catherine Tucker

Swan'’s stepmother (Ralph Tucker’s wife), Catheflineker, also testified.
Catherine Tucker testified that she knew Swan far year before he disappeared
with his mother. Catherine Tucker recalled thataBwvas “very sweet” and
“never wanted to go home when he was with us” &iadl $wan lived in her house
when he moved back to Delaware after his prisan tarTexas.

Catherine Tucker also testified that since Swan wasrcerated for
Warren's murder she and her husband visited Swast gbout every weekend”
and also communicated with Swan by phone and let@atherine Tucker also
described a change in Swan that she noticed siscenprisonment: “He’s very
spiritual. He’s helped many people [in prison]e ks his own congregation there
now.” Catherine Tucker testified that her familpwid be devastated if Swan was
executed and that Swan’s grandmother “can’t evinataout it without breaking
down.” Catherine Tucker also read a letter thatu$Wwad sent her for Mother’s
Day:

Hey. Thought you might like something for Mothebay.
God has opened my eyes to many things throughfathis.
One of them is that you visit me in prison. Youked.
You're understanding. You're supportive. You give good

advice. You stood firm by my side when | gave ng pushed
you away. What I'm trying to say [is that] in myes and in
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my heart, you are my mom. | see a little of Goplfan for

removing the one that | had from my life. God blhanged my
life and by doing that he has changed your life amdryone
around me too. | hope that one day you will louentdnd take
Him as serious as | do. God bless. Happy MothBey,

Mom.

4. Jury Instructions, Closing Statements, and JuryoRecendation

The trial judge then instructed the jury on the tivat applied in the penalty
phase of Swan'’s trial. Thereafter, the State g@velosing statement. The State
asked the jury to consider the following circumses) as aggravating: (1) the
iImpact of Warren’s murder on his family and frien® Warren was defenseless,
(3) the murder was committed without provocaticf), Warren was murdered in
front of his wife and son, (5) the murder was uvigpbrutal, and random, (6) Swan
had a prior violent criminal history, (7) Swan dmbt show any remorse, and
(8) Swan posed a danger to society. The defersedhve its closing statement,
focusing on residual doubt and explaining that Sdidmot show remorse because
he did not commit the crime. The defense alsoudsed Swan’s childhood: Swan
“was raised in an abusive home, no positive roldehaand he was abandoned as a
teenager.... We could never imagine being ldcke [a] closet while your
mother or your father were outside drinking andypag . . . .” The defense also
stated that Swan had proven to be a model prisombe State then presented a

rebuttal closing statement, and the jury was diseds to deliberate.
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Approximately three hours later, the jury returneecommending by a vote of
seven to five to impose the death penalty.

5. Sentencing Opinich

In his sentencing opinion, the trial judge firsipained that the Delaware
capital punishment statute provided that Swan wdogd eligible for capital
punishment if at least one of twenty-two statutaggravating circumstances was
established beyond a reasonable d8ulte trial judge found that one of those
statutory aggravating circumstances was prese@tvian’s case -- that the murder
was committed while Swan was engaged in the conmwnissf a robbery or
burglary’

The trial judge then stated that he would impose dkhath sentence if he
found by a preponderance of the evidence, afteghimeg all of the relevant
evidence in aggravation or mitigation, that the raggting circumstances
outweighed the mitigating circumstanéesThe trial judge explained that under
Delaware law the jury’s role was only to submiteeammendation, but that the

statute required the judge to consider the jurg®mmendations in arriving at the

® See State v. SwaR001 WL 1223198 (Del. Super. Oct. 3, 2001).

® 11 Del. C.§ 4209(e).

"11Del. C.§ 4209(e)(1)j. The trial judge also found théetlL1, section 4209(e)(2) established
Swan’s eligibility for capital punishment. Sectid209(e)(2) provides: “In any case where the
defendant has been convicted of murder in the fiegfree in violation of any provision of §
636(a)(2)—(6) of this title, that conviction shalitablish the existence of a statutory aggravating
circumstance . ...”

8 11Del. C.§ 4209(d)(1).
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sentencing decisio. The trial judge stated that the jury’s sentencing
recommendations were an important factor in hialfitecision.

The trial judge then recounted the relevant famtsphasizing the brutal and
senseless nature of Kenneth Warren’s murder: “Tdmehis a place of safety and
security. It is a place where ordinary people &hdae able to enjoy ordinary
things without fear of harm from intruders.” Thelk judge concluded that “[tlhe
deadly intrusion of Norcross and Swan into the hand family of Kenneth
Warren [wa]s an aggravating factor of the first magde. . . . This already
weighty factor becomes heavier still when one ustd@ds that this is not a case
where burglars unexpectedly found someone at hdrhe. defendants wore masks
and carried pistols in obvious anticipation of amtering persons.” The trial
judge did not view the crime as a mere “robbery ggdmad,” but rather as a
“ruthless act of human predation.”

The trial judge then focused on the testimony ohieth Warren'’s family,

friends, and associates, and concluded that “[tjheact of Kenneth Warren'’s

% At the time of Swan’s sentencing, title 11, setté?09(d)(1) relevantly provided (emphasis
added):
A sentence of death shall be imposaftier considering the recommendation of the jury
if a jury is impaneled, if the Court finds:
a. Beyond a reasonable doubt at least 1 statugmmnasating circumstance; and
b. By a preponderance of the evidence, after weghall relevant evidence in
aggravation or mitigation which bears upon theipaldr circumstances or details of the
commission of the offense and the character angemsities of the offender, that the
aggravating circumstances found by the Court tostexiutweigh the mitigating
circumstances found by the Court to exist.
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death on those around him [wa]s an aggravatingugistance, particularly since
the defendants knew they were destroying a familgmthey murdered him.”

The trial judge found that Kenneth Warren was d-vespected member of
his community, and that Kenneth Warren had “greainise,” given his young age
and impeccable reputation. The trial judge conetuthat “Kenneth Warren’s high
regard in the community [wa]s also an aggravataadr.”

The trial judge next focused on Swan’s criminatdrg, recounting the facts
of the crimes for which Swan was convicted in TexaSinding that Swan’s
resulting prison term in Texas did not teach hitlasson, the trial judge concluded
that Swan’s Texas crimes and the close proximitynne of the Warren murder to
Swan'’s release from prison were aggravating factors

The trial judge also emphasized the significancéhefitems found during
the search of his apartment after Warren’s mur@ériefcase containing a mask, a
.32-caliber revolver and ammunition. The presesfcihose items, the trial judge
found, suggested that Swan was contemplating fudtinal activity, which, the
trial judge concluded, constituted an aggravatingumstance.

The trial judge next explained that Swan had madestatements to the
police and did not exercise his right to allocutairhis penalty hearing. The trial
judge found no direct evidence of remorse. Thed judge noted the testimony of

Swan’s co-defendant’s wife, who had overheard N@€land Swan reminiscing in
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a light hearted fashion about the murder with npression of regret. The trial
judge found that that lack of remorse was an aggiay factor. In sum, the trial
judge found one statutory aggravating factor arehtified seven non-statutory
aggravating factors.

The trial judge then considered the mitigating wnstances presented. The
trial judge recognized that Swan was born out ailaek, but noted that his father
did not abandon him. The trial judge also recoditit@t although Swan was in his
mother’s custody, his father provided support axer@sed his right to visitation.
The trial judge found that Swan had a good familyhés father’s side.

The trial judge determined that evidence of Swantiddhood was scant
because his mother disappeared with him when heclgasn years old. Because
of that time gap, the next information about Swalated to his arrest in Texas
when he was twenty years old. The trial judge tafed that “[b]Jecause of this
limited information, [he] [could] not conclude th&tvan’s upbringing was so bad
as to constitute a mitigating circumstance.”

Focusing on Swan'’s relationship with his familye ttnial judge next found
that Swan'’s father, aunts and cousins were gootkrdeoeople who were deeply
affected by his circumstances. The trial judgentbthat Swan had maintained
contact with his family and that his relationshigthnthem was one of mutual

affection. The trial judge concluded that that Wwihe good side of Ralph Swan”
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and was a mitigating circumstance. The trial jud¢g® found that Swan was a
model prisoner both in Texas and Delaware, andladad that Swan’s ability to

function well in prison and even contribute to prniswelfare was a mitigating

circumstance.

The trial judge summarized his findings as followBhe circumstances of
the crime and the criminality of [Swan] are aggtm@ circumstances of
overwhelming weight. They are not counterbalancedoy the relationship Swan
has with his father's family and his ability to fttron well in prison.” Based on
that analysis, the trial judge imposed the deatitesee.

D. Direct Appeal

On direct appeal to this Court, Swan raised sewaalments, including that
the trial judge erred in allowing the State to adiince various out-of-court
statements made by Norcross, and that the Deladeath penalty statute is
unconstitutional. This Court did not find merit &amy of Swan’s arguments on
direct appeal and affirmed Swan’s convictions aedtl sentenc®. After this
Court affirmed the convictions and death sentetive, United States Supreme

Court denied Swan’s petition for writ oértiorari.**

19Swan v. State820 A.2d 342 (Del. 2003).

1 Swan v. Delawares40 U.S. 896 (2003). On that date -- Octob&@083 -- Swan’s conviction
and death sentence became final for purposes @rduCourt Criminal Rule 61. Super. Crim.
R. 61(m) (A judgment of conviction is final for ¢hpurpose of this rule ... (3) ... when the
United States Supreme Court issues a mandate er bndlly disposing of the case on direct
review.”).
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E. Postconviction Proceedings

Swan moved for a new trial and for postconvictiefief in the Superior
Court. After an evidentiary hearing, the postcohon judge denied the new trial
motion. Swan appealed, and this Court remandedabke for the postconviction
judge to include consideration of the new trialess along with issues raised in the
postconviction motio> The postconviction judge then held additional rimegs
over five days. We summarize the evidence thatprasented in connection with
Swan'’s new trial and postconviction motions.

1. Evidence related to the guilt phase

The postconviction proceedings revealed that defensinsel had intended
to call Regina Pineda, the DNA analyst who had engith the report that analyzed
the blood samples taken from the Warren home anthétd’s pants. Defense
counsel did not speak with Pineda until after tlefedse’s opening statement.
Then, during the trial, the prosecutor told defecmensel that Pineda had told him
that the report was “erroneous” and that he cowdamger exclude Swan as a
contributor. Defense counsel contacted Pineda, expdained that she could not
exclude Swan as a contributor so long as one askuha there was a third
contributor to the sample. Based on that conversatiefense counsel decided not

to call Pineda as a witness.

12 Swan v. Stae925 A.2d 505, 2007 WL 1138474 (Del. 2007) (TABLE)
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At the postconviction proceedings, two witnessesifted about the DNA
evidence. First, Pineda testified that her repedee not erroneous. Then, Pineda
explained that she could not exclude Swan if theas a third contributor, but that
the possibility of a third contributor was not stiécally supportable. Pineda
further explained that even if there was a thirchtabutor, no conclusion --
exculpatory or inculpatory -- could be drawn. [Richard Shaler -- a forensic
science specialist -- also testified for Swan. |&hagreed with Pineda that there
was no scientific evidence to support the conclusibat there was a third
contributor to the sample.

Swan also introduced his Texas prison records fiaun years before the
crime. Those records were not introduced at teakn though they revealed that
Swan had a preexisting left shoulder deformity tisaiggest[ed] previous trauma
or surgical removal.” At the postconviction hegrindefense counsel
acknowledged that “any information that would hawdicated to us what caused
Mr. Swan’s scar on his shoulder would have beepfuagl

Adam Norcross also testified at the postconvicippooceedings. Norcross
claimed that he had committed the crimes with tledp hof a friend named
“Wayne” and that Swan was not involved. Norcrdssesl that he used Swan’s car
on the evening of the murder, dropping him off &t kick boxing gym before

leaving for Clayton, Delaware. Norcross testiftedt Wayne was injured during
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the crimes but was afraid to go to the hospitalordibss recalled that Wayne
appeared to be dying so Norcross pulled the ctret@ide of the road and shot and
killed Wayne to stop his pain. Norcross denied éaving attributed the crime to
Swan and stated that Matthew Howell and Bridgeliipsieither lied or combined
Norcross’s statements with newspaper stories t@lguibeir testimony at trial.
Norcross testified that he feared that Swan woutd him in for the crime. The
postconviction judge found that Norcross'’s testisnaras not credible and that it
would not have been believed by the jury or rasedasonable doubt as to Swan’s
guilt.*®

2. Evidence related to the penalty phase

The postconviction proceedings revealed that sévataesses could have
provided testimony to strengthen Swan’s mitigatase. The State rebutted some
of that evidence. Documentation also was introdueé the postconviction
proceedings. We now summarize that evidence.

a. Charles E. Griffin, Jr.

Griffin is Swan’s maternal half brother; that isatfcia Swan was both
Swan'’s and Griffin’s mother. Griffin, who is sixegrs younger than Swan and had
not seen Swan in approximately twenty years, tedtthat defense counsel did not

contact him at the time of Swan'’s trial. Griffiestified about the conditions under

13 State v. Swar2010 WL 1493122, at *5 (Del. Super. Apr. 8, 2010)
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which he and Swan grew up. Specifically, GriffindaSwan were subjected to
“relentless mental, verbal, and physical abusegytiwere “locked up In
rooms. .. like caged animals,” and the only cstesit part of their lives was
“merciless beatings.” Griffin also testified th@wan, as Griffin’s older brother,
tried to protect Griffin from the beatings. Gnffirecalled that Swan was once
punished for that effort by being hit in the heaidhwa cast iron skillet. Griffin
recalled that Swan “was asleep for a long timeératihat blow to the head. Griffin
and Swan were subjected to sexual abuse as wellGaiffin’s mother and her
friends often abused drugs and alcohol in frorGoffin and Swan.

b. Freda Lynn Griffin-Surratte

Griffin-Surratte is Swan’s step-aunt. Her brotherChuckie Griffin, the
father of Charles E. Griffin, Jr. Griffin-Surratteescribed her brother -- Swan’s
stepfather -- as follows: “He’s violent. He[] dodsugs even to this day. He
drinks. He loves to beat women. He’'s a mean, measty person.” Griffin-
Surratte testified that Chuckie Griffin was a membfea local motorcycle gang.

Griffin-Surratte described Patricia Swan -- Swanisther -- as follows:
“She’s mean. Mean, nasty, always liked to figiitas not a good mother at all.”
According to Griffin-Surratte, Patricia Swan wasdaig user and hung around

members of local motorcycle gangs.
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Griffin-Surratte recalled that she would often vikie apartment shared by
Chuckie Griffin, Patricia Swan, Ralph Swan, ancedaCharles Griffin, Jr. The
apartment was often the venue for “wild drug partieAt those parties, Griffin-
Surratte explained, there was “drugs being donet, @f fighting, a lot of hitting, a
lot of yelling.” Swan witnessed these activitie&riffin-Surratte also described
instances when Patricia Swan physically abused Svesmalling that she always
observed bruises or cuts on Swan’s head or body.

c. William J. Weaver, Jr.

Reverend Weaver was the senior pastor of the QradsrPresbyterian
Church in Middletown, Delaware and Swan’s friendewlhthe two were in the
second and third grade. Weaver testified thatndutineir friendship he observed
bruises on Swan’s body, bruises Weaver describédeayg significant.” Weaver
recalled that Swan would show them and tell hint the received them from
Patricia Swan.

d. Ralph E. Tucker

Swan’s father, Tucker, who had testified at thegltgrphase of Swan'’s trial,
provided additional testimony at the postconvictmyoceedings. Tucker testified
that he had seen Patricia Swan under the influehdeugs and alcohol while she
was pregnant with Swan, and that Patricia Swanceasgso with members of a

local motorcycle gang, including Griffin, while shas raising Swan. When Swan
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was still a young boy, Tucker observed Patricia isyphaysically abuse Swan and
that he also observed bruises on Swan’s body. SwldnTucker that Griffin
physically abused him too and that Patricia Swash dvace hit Swan in the head
with a frying pan. Tucker testified that he didt poovide this information to the
jury at the trial because he was never asked about

e. Carol Armstrong, Ph.D.

Armstrong is a board certified neuropsychologishovadministered a full
battery of neuropsychological tests to measure Snaamin function. Armstrong
concluded from those tests that Swan exhibitedffasd pattern of brain injury,
consistent with fetal alcohol exposure, childhodmisse and neglect, and head
injuries. Armstrong testified that those neurop®jogical deficits impaired
Swan'’s functioning in numerous ways and that thaefecits intensify when Swan
IS under physiological or psychological stress. a®w deficits, Armstrong
testified, were present in 1996. Armstrong alsmiatstered other tests, from
which she concluded that Swan was not attemptirexaggerate his symptoms.

f. Richard G. Dudley, Jr., M.D.

Dudley is a board certified psychiatrist, who cocteéd a forensic evaluation
of Swan that included clinical interviews with Swand several of his family
members. Dudley believed that Swan provided ridiabformation in the

interviews, and concluded that Swan’s childhooddnswas “among the worst
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and most clinically significant physical and psyidgical abuse he has
encountered.” Based on his observations, Dudl@yegpthat Swan was “tortured
instead of nurtured” during his childhood. Dudldygnosed Swan with post-
traumatic stress disorder, chronic depression, @ughitive disorder NOS, and
explained that those disorders impaired Swan’smed and decision-making.

g. Steven Samuel, Ph.D.

The State presented Steven Samuel to rebut Arngssraamd Dudley’s
conclusions. Samuel, a licensed psychologist i@ $tate of Pennsylvania,
interviewed Swan twice and administered a numbetestis. Samuel concluded
that Swan’s scoring profile was consistent with limgering,” that is, that Swan
“tried to look very, very disturbed on the test[sfamuel opined that he could not
agree with Armstrong’s and Dudley’s conclusions dase Swan demonstrated
“malingering,” and had been in prison a long perddime before the tests were
administered. Samuel also concluded that he coatddefinitively opine about
Swan’s condition at the time of the murder: “[Swslnfecords are replete with
information about his personality, his charactes, lbegal history and so on, but
there’s nothing to support the conclusion that hd b psychiatric or a cognitive
disorder at [the] time [of the murder].” As forethalleged neuropsychological
deficits, Samuel opined: “l don’t believe thoseidé$ would have interfered with

his behavior on that day.”
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h. Documents

Swan presented documents showing that he lived umatable home during
his youth. For example, Swan attended three éiffiekindergartens and eleven
different schools in eleven years. After missingnerous days of school in the
first and second grade, Swan was required to refheatsecond grade. The
documents also demonstrated a pattern of inconsisiehievement. Texas
Department of Corrections records from 1993 reve#iat Swan “seem[ed] to be
[at a] [h]igh [r]isk for suicidal ideation.” Thoseecords also revealed that Swan
had his skull x-rayed after being struck in thekoaicthe head with a tire tool.

F. Denial of Motions and Opinion on Remand

The postconviction judge denied Swan’s motionsdostconviction relief
and a new trial? Swan appealed, and after oral argument, we cdedluhat a
remand was required. We directed the postconwvigumlge to analyze Swan'’s
claim that his counsel was ineffective in failin@donduct an adequate mitigation
investigation in light of the United States Supre@eurt’'s recent decisions in
Williams v. Taylor™ Wiggins v. Smith'® Rompilla v. Beard"’ Porter v.

McCollum*® andSears v. Uptof® and the United States Court of Appeals for the

% State v. Swar2010 WL 1493122 (Del. Super. Apr. 8, 2010).
15529 U.S. 362 (2000).

19539 U.S. 510 (2003).

17545 U.S. 374 (2005).

18130 S. Ct. 447 (2009).

19130 S. Ct. 3259 (2010).
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Third Circuit’s recent decisions ifermyn v. Horf? andOutten v. Kearne§* We
also directed the postconviction judge to spedificaddress whether Swan had
demonstrated that defense counsel’s failure to siiyate and present certain
mitigating evidence resulted in prejudice un8aickland v. Washingtoft
Thereafter, the postconviction judge issued an @pimn Remand® in
which the postconviction judge first addressed distinguished the cases cited in
the remand ordéf. The postconviction judge concluded that Swan ratdshown
that defense counsel's performance was deficieBecond, the postconviction
judge concluded that Swan had not shown prejucdieeause there was not “a
substantial likelihood that the vote would havedi@d life imprisonment if the
jury had been presented with the post-convictiddence.?> The postconviction
judge recognized that he, as the trial judge, mheefinal determination and,
“[h]Javing heard all of the evidence during the gaihd penalty phases of the trial
and all of the post-conviction evidence . .. th@wnevidence would not have
altered [the court’s] conclusion that the aggran@tircumstances outweighed the

mitigating circumstances and justified the impaositdf the death penalty®

20266 F.3d 257 (3d Cir. 2001).
21 464 F.3d 401 (3d Cir. 2006).
22466 U.S. 668 (1984).
23 Swan v. State2011 WL 976788 (Del. Super. Mar. 16, 2011).
24 *
Id. at *2-3.
21d. at *4.
261d.
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V. Discussion

Swan raises six arguments on appeal. First, Swaterds that the trial
court erred in admitting the out-of court staterseoit Norcross. Second, Swan
contends that defense counsel was ineffective ilimdato investigate the DNA
issues until mid-trial and, even then, in invediiga the issue in an inadequate
manner. Third, Swan contends that evidence, thed either unavailable or
ineffectively not presented to the jury, demonssathat Swan is innocent or,
alternatively, that a new trial is required in tinéerest of justice. Fourth, Swan
contends that defense counsel was ineffectiveilimdato rehabilitate prospective
jurors or to object to the trial judge’s dismisséthem. Fifth, Swan contends that
his death sentence is unconstitutional becausastvot unanimously selected by
the jury, and because the trial judge and jury md find that the aggravating
factors outweighed the mitigating factors beyon@asonable doubt. And, sixth,
Swan argues that defense counsel was ineffectifailing to conduct an adequate
mitigation investigation and present the resultmgigation evidence to the trial
judge and jury.

We review the Superior Court’s denial of postconait relief for abuse of

discretion’’ Questions of law are revieweld novd™® Claims of a constitutional

z; Zebroski v. Statel2 A.3d 1115, 1119 (Del. 2010).
Id.
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violation also are reviewede novo®® Because five of Swan’s six claims are

governed by Superior Court Criminal Rule 61 andtést articulated istrickland

v. Washingtofi’ we overview that analytical framework at the otitsRule 61(i)

provides:

(1) Time limitation. A motion for postconvictiorlref may not
be filed more than one year after the judgmentomiviction is

final or, if it asserts a retroactively applicabight that is newly
recognized after the judgment of conviction is fimaore than
one year after the right is first recognized by $upreme Court
of Delaware or by the United States Supreme Court.

(2) Repetitive Motion. Any ground for relief thatas not
asserted in a prior postconviction proceeding, exglired by
subdivision (b)(2) of this rule, is thereafter laly unless
consideration of the claim is warranted in thenese of justice.

(3) Procedural Default. Any ground for relief thagas not
asserted in the proceedings leading to the judgnunt
conviction, as required by the rules of this coigtthereafter
barred, unless the movant shows

(A) Cause for relief from the procedural defaultan
(B) Prejudice from violation of the movant’s rights

(4) Former Adjudication. Any ground for relief thavas
formerly adjudicated, whether in the proceedingslieg to the
judgment of conviction, in an appeal, in a postcotnn
proceeding, or in a federal habeas corpus procgeds
thereafter barred, unless reconsideration of thamclis
warranted in the interest of justice.

(5) Bars Inapplicable. The bars to relief in paagds (1), (2),
and (3) of this subdivision shall not apply to aiwcl that the
court lacked jurisdiction or to a colorable clainat there was a
miscarriage of justice because of a constitutiaahtion that
undermined the fundamental legality, reliabilitytagrity or

291d.

%0466 U.S. 668 (1984).
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fairness of the proceedings leading to the judgmeht
conviction.

(6) Movant’'s Response. If ordered to do so, thezano shall
explain on the form prescribed by the court why riretion for
postconviction relief should not be dismissed oobumds
alleged therein should not be barred.

Accordingly, to the extent that Swan now raisesuargnts that were
presented or could have been presented in the gdimgs leading to his
convictions and death sentence, those claims aceg@urally barred. Swan seeks
to overcome the procedural bar in two ways. Fastio some of his claims, Swan
argues that the procedural bar should not apphause the “interest of justice”
requires reconsideration of those claims under Balg(4). Second, as to other
claims, Swan argues that defense counsel provideffective assistance. We
analyze the second set of claims under the tesukated by the United States
Supreme Court istrickland

Strickland requires Swan to make two showings. First, Swaistrshow
that defense counsel’s performance was defiéfe®econd, Swan must show that
his counsel’s deficient performance prejudiced dieéense”” In Strickland the

United States Supreme Court explained that “[i]fisiteasier to dispose of an

31 Strickland 466 U.S. at 687 (“This requires showing that e@limade errors so serious that
counsel was not functioning as the ‘counsel’ gumeth the defendant by the Sixth
Amendment.”).

321d. at 687 (“This requires showing that counsel’s Esravere so serious as to deprive the
defendant of a fair trial, a trial whose resultagable.”).
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ineffectiveness claim on the ground of lack of might prejudice, . . . that course
should be followed?®

UnderStricklands first prong, judicial scrutiny is “highly defeméal.”* “A
fair assessment of attorney performance requiras ¢hery effort be made to
eliminate the distorting effects of hindsight, ®construct the circumstances of
counsel’'s challenged conduct, and to evaluate tbedwct from counsel's
perspective at the time™® Accordingly, there is “a strong presumption that
counsel's conduct falls within the wide range ofasenable professional
assistance . . .>* The Stricklandcourt explained that “a court deciding an actual
ineffectiveness claim must judge the reasonableméssounsel’'s challenged
conduct on the facts of the particular case, vieasdf the time of counsel's
conduct.®” A movant “must identify the acts or omissionsooiunsel that are
alleged not to have been the result of reasonabfessional judgment®

Under Stricklands second prong, “[iJt is not enough for the defendto

show that the errors had some conceivable effecttten outcome of the

33 1d. at 697 (“The object of an ineffectiveness claimds to grade counsel’s performance.”).

3 d. at 689 (“[T]he defendant must overcome the pregiomghat, under the circumstances, the
challenged action ‘might be considered sound #iedtegy.”) (citingMichel v. Louisiana 350
U.S. 91, 100-101 (1955)).

.

®1d.

371d. at 690.

B d.
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proceeding.?® In other words, “not every error that conceivalolyuld have
influenced the outcome undermines the reliability the result of the
proceeding® “Some errors will have had a pervasive effect,.and some will
have had an isolated, trivial effe¢t.” Accordingly, “[tlhe [movant] must show
that there is a reasonable probability that, butctminsel’s unprofessional errors,
the result of the proceeding would have been diffet** “Reasonable
probability” for this purpose means “a probabiligufficient to undermine
confidence in the outcomé® In making this determination, ti®trickland court
explained that a court must consider the “totaditghe evidence and “must ask
if the [movant] has met the burden of showing tthet decision reached would
reasonably likely have been different absent therer®® “[Tlhe Strickland
standard must be applied with scrupulous care, ilgstisive post-trial inquiry’
threaten the integrity of the very adversary predés right to counsel is meant to
serve.*® With those principles in mind, we now addressheafcSwan’s claims on

appeal.

31d. at 693.

401qd.

“11d. at 695-96.

421d. at 694.

“d.

41d. at 695.

*°1d. at 696.

“*® Harrington v. Richter131 S. Ct. 770, 788 (2011) (citisgrickland 466 U.S. at 689—90).
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A. Swan has not shown that the interest of justicelireg reconsideration of
his claim related to the admission of his co-defen@ out-of-court
statements.

Swan argues that the admission of out-of-courtestahts at Swan’s trial
made by his co-defendant, Norcross (who was “utedbia’ after invoking his
Fifth Amendment right not to incriminate himselfjiolated his constitutional
rights. Those statements were admitted as eviddmoeigh the testimony of
Matthew Howell, Gina Ruberto, and Bridget Phillipmnd through Norcross’s
statement to the police following his arrest. $jeadly, Swan argues that those
statements violated his Sixth Amendment right tofamt witnesses in the
following respects: the admission of all the staata violated (1) the rule
established inLilly v. Virginia,*” and (2) the rule established @rawford v.
Washington®® And, the admission of Norcross’s statement maaleHowell
violated the rule established Bourjaily v. United State®

The postconviction judge concluded that these dawere procedurally
barred® We agree. This Court considered, and rejecte&n$ Lilly claim on
direct appeal’ Although not expressly undBourjaily, this Court also considered

and rejected Swan'’s claim that Norcross’s staterteertowell was not admissible

47527 U.S. 116 (1999).

8541 U.S. 36 (2004).

49483 U.S. 171 (1987).

0 Swan 2010 WL 1493122, at *9.

*l Swan v. State320 A.2d at 352-54.
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under Delaware Rule of Evidence 801(d)(2){E)Consequently, Rule 61(i)(4)
bars those claims as were formerly adjudicated irectdappeal’ and Swan has
not shown that “reconsideration of th[ose] claimfsjarranted in the interest of
justice.”® Swan’s claim unde€rawford also is barred because the United States
Supreme Court did not decidérawford until March 8, 2004, after Swan’s
convictions and death sentence became final onb@cté, 2003° Because
Crawford does not retroactively apply to Swan’s c¥seconsideration of Swan’s
claim under that rule is not warranted in the ies¢of justice’

B. Swan has not shown that there is a reasonable fmbtyathat the result of

the guilt phase of the proceeding would have bedéerent if defense
counsel had investigated and presented the DN/Aepuéal

Swan argues that defense counsel was ineffectifaling to investigate the

DNA issues until mid-trial and even then in failitggadequately investigate those

*2D.R.E. 801(d)(2)(E) (“A statement is not hearshy.i. [tlhe statement is offered against a
party and is . . . a statement by a co-conspitarparty during the course and in furtherance of
the conspiracy; provided that the conspiracy hes bieen established by the preponderance of
the evidence to the satisfaction of the court.”).

> Super. Ct. Crim. R. 61(i)(4)¥lamer v. State585 A.2d 736, 745-46 (Del. 1990) (“Neither
federal nor state courts are required to relitigatgpost conviction proceedings those claims
which have been previously resolved.”) (quotiigunger v. State580 A.2d 552, 556 (Del.
1990)).

¥ Super. Ct. Crim. R. 61(i)(4).

*°> See supraote 11.

0 See McGriff v. Stat®29 A.2d 784, 2007 WL 1454883, at *1 (Del. 200VABLE). See also
Whorton v. Bocktings49 U.S. 406, 417-21 (2007) (“[W]e hold tixawfordannounced a ‘new
rule’ of criminal procedure and that this rule doest fall within the Teagueexception for
watershed rules.”). Even if the rule {Drawford retroactively applied, it would not have
operated to exclude the statements of Howell, Rapand Phillips, because those statements
were not “testimonial.”"See Crawford541 U.S. at 50-54.

>’ See Flamer585 A.2d at 745-46 (“Because the rule [] hasetoactive application . . ., we
conclude that reconsideration of his claim is natranted in the interest of justice.”).
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Issues. Swan argues that he suffered prejudicaubedn the opening statement,
defense counsel promised to present exculpatory BXéence but then failed to
deliver on that promise. That prejudice was exXaetexd, Swan argues, when the
State capitalized on defense counsel’s failurésitlosing argument. Swan claims
that the DNA evidence “would have provided powedxtulpatory evidence.”

This is not a case where the exclusionary restiltkeoDNA testing would
have exonerated Swan. As the postconviction junlggerved: “[T]he fact that
Swan’s DNA is absent from the samples does notetbat he was not one of the
murderers. Nor does it mean that Swan’s blood maissomewhere else in the
Warren home or on Warren’s body or clothes. Ilyonkans that Swan’s blood or
DNA was not on the samples tested by ReliaGéhe.”

Swan’s contention that “[p]rejudice is further highted by the State’s
capitalization during closing argument on counsé&idure to present the DNA
evidence” is overstated. During closing argumérg, prosecutor told the jury the
following: “[W]hat did [defense counsel] say toy® ‘The defense will show you
DNA evidence which specifically excludes Swan.’ dDve hear anything about
that? No. It's a non-issue, ladies and gentleners simply a non-issue.” Rather
than attempting to “capitalize” on defense courssddroken promise,” the record

appears to reflect that the prosecutor simply wsksng the jury to focus on the

%8 Sywan 2010 WL 1493122, at *3.
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evidence that actually was presented. As recourgkdve, the evidence

implicating Swan was significant. Among other ts8n the State showed that
Swan suffered a shoulder wound at the relevant éinteowned a car that matched
the description of the car at the scene of the smrdNorcross’s out-of-court

statements, together with Swan’s admissions andpbst-arrest conduct, were
further proof of Swan'’s guilt.

“When a [movant] challenges a conviction, the goesits whether there is a
reasonable probability that, absent the errors, féotfinder would have had a
reasonable doubt respecting guift. Swan has not made that showing.

C. Swan has not shown that there is a reasonable fmbtyathat the result of

the guilt phase of the proceeding would have baéerent if all of the
relevant evidence had been presented.

Swan next claims that his execution would violdte tUnited States and
Delaware Constitutions because evidence, eithevailadle or ineffectively not
presented to the jury, demonstrates that he isagtinnocent. Swan argues, in
the alternative, that this evidence requires a neal under Superior Court
Criminal Rule 33 in the “interest of justice.” Smvgoints specifically to three
pieces of evidence: (1) the DNA evidence discusabdve, (2) documentary
evidence about Swan’s preexisting shoulder defgrnaihd (3) Norcross’s post-

trial testimony.

% Strickland 466 U.S. at 695.
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Rule 61(a) identifies the scope of a postconvictiwaceeding. That rule
“governs the procedure on an application by a persocustody or subject to
future custody under a sentence of this court sgeto set aside a judgment of
conviction or a sentence of death on the grounttiieacourt lacked jurisdiction or
on any other ground that is a sufficient factual kegal basis for a collateral attack
upon a criminal conviction or a capital sentenceAssuming that an “actual
innocence” claim is a ground that is a sufficieattbial and legal basis for
collateral attack? the threshold showing for that claim “would neceifg be
extraordinarily high.** Swan has failed to meet that burden.

As explained above, the DNA evidence does not @atal Swan. That
evidence only excludes Swan as a contributor tg#racular DNA sample which

was tested. The evidence of a preexisting shouldgeary also is unavailing

® The United States Supreme Court has explainedatisaibwing of actual innocence likely is
not an independent ground for collateral attack,rather a basis to overcome a procedural bar.
Herrera v. Colling 506 U.S. 390, 404 (1993) (“[O]ur habeas jurisgmce makes clear that a
claim of ‘actual innocence’ is not itself a congtibnal claim, but instead a gateway through
which a habeas petitioner must pass to have hewibe barred constitutional claim considered
on the merits.”).

®l Herrera, 506 U.S. at 417See also In re Davjd30 S. Ct. 1 (2009) (“The [trial] [c]ourt should
receive testimony and make findings of fact as tether evidence that could not have been
obtained at the time of triatlearly establishegetitioner's innocence.”) (emphasis added);
Murray v. Carrier, 477 U.S. 478, 496 (1986) (“[W]e think that in @xtraordinary case, where a
constitutional violation hagrobably resultedn the conviction of one who is actually innoceant,
federal habeas court may grant the writ even inahsence of a showing of cause for the
procedural default.”) (emphasis addedjhlmann v. Wilson477 U.S. 436, 454 n.17 (1986)
(“[T]he prisoner must ‘show air probability that, in light of all the evidence . . . the tradrthe
facts would have entertained a reasonable doutisajuilt.””) (emphasis added) (quoting Henry
J. Friendly,Is Innocence Irrelevant?, Collateral Attack on Cima Judgments38 U.CHl. L.
Rev. 142, 160 (1970)).
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because it would have been rebutted by the numevidnssses who testified that
Swan had injured his shoulder around the time eitlurder.

Nor does Norcross’s recantation provide a basispftstconviction relief.
Because Norcross testified at the postconvictiatgedings, we give deference to
the postconviction judge’s evaluation of Norcrosstgedibility. The
postconviction judge found that Norcross’s new \staras “not credible” and
“would not have been believed by a jury or raisedasonable doubt as to Swan’s
guilt.”®* As the postconviction judge stated:

[T]here was no corroboration for any portion of gtery and []
it was so vague as to be probably impossible tooborate.
There was nothing specific about Wayne, who he wast he
did, or who his friends were. ... Norcross nadexplanation

for blaming Swan in his statements to family andnfds and
not Wayne, a drug buddy, as he called fim.

Taking together all that evidence, Swan has noedity established” his
innocence, nor has he shown a “fair probabilitydttin light of all the evidence,
the trier of the fact would have entertained agaable doubt of his guiff.

Swan also must satisfy a difficult burden to obtimew trial under Superior

Court Criminal Rule 38> That rule relevantly provides:

%2 Swan 2010 WL 1493122, at *5.

®31d. at *5.

% See Davis130 S. Ct. at ICarrier, 477 U.S. at 498)ilson 477 U.S. at 454 n.17.

® We have addressed how Rules 33 and 61 relatellas$o “Even if Rule 33 applies in a
particular case, [] it does not control the questid whether a defendant also can move for a
new trial under Rule 61 if the motion can propdréyclassified as seeking postconviction relief.”
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The court on motion of a defendant may grant a mealto that
defendant if required in the interest of justice. .A motion for
a new trial based on the ground of newly discoverédence
may be made only before or within two years aftealf
judgment, but if an appeal is pending the court ment the
motion only on remand of the case. . ..

To obtain a new trial under that rule, Swan muswsh(1) that newly discovered
evidence would have probably changed the resuylte§ented to the jury, (2) that
the evidence was discovered since trial, and cootchave been discovered before
trial with due diligence, and (3) that the evidensenot merely cumulative or
impeaching?®

Swan’s claim under Rule 33 fails for two reasoistst, Swan has neither
claimed nor shown that the DNA evidence and thelenge of a preexisting
shoulder injury could not have been discoveredreetigal with due diligence. To
the contrary, he argues that defense counsel weffeative for not discovering this
evidence. Second, (and as discussed above), Sammdt shown that that
evidence, and Norcross’s recantation, would haebalsly changed the result of
the proceeding if presented to the jury. Accortlin§wan has not shown that the

postconviction judge erred in denying his new tnnation.

Weedon v. Statg50 A.2d 521, 527 (Del. 2000) (citiddaxion v. State686 A.2d 148, 150-51
(Del. 1996)).

® Lloyd v. State534 A.2d 1262, 1267 (Del. 1987) (quotiBtate v. Lynchl28 A. 565, 568 (Del.
Ct. O.&T. 1925)). See also Hicks v. StatB93 A.2d 589, 1991 WL 78451, at *1 (Del. 1991)
(TABLE).
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D. Swan has not shown that defense counsel’'s perfagnaas deficient in
failing to attempt to rehabilitate prospective jusoor object to their
dismissal.

Swan argues that defense counsel was ineffectiviailing to rehabilitate
prospective jurors or to object to the trial judgdismissal of those jurors. Swan
focuses on the voir dire of eight jurors in parécu As recounted earlier, six of
those prospective jurors unequivocally stated they could not impose the death
penalty under any circumstances, and two of thaserg testified with less
certainty.

In Witherspoon v. lllinoi§” the United States Supreme Court held that “a
sentence of death cannot be carried out if thethayimposed or recommended it
was chosen by excluding veniremen for cause simebause they voiced general
objections to the death penalty or expressed cemsous or religious scruples
against its infliction.?® The United States Supreme Court later clarifisdholding
in Wainwright v. Witf° explaining that the standard is “whether the jisroiews
would prevent or substantially impair the performarmf his duties as a juror in

accordance with his instructions and his 0athBy parity of reasoning, the Court

67391 U.S. 510 (1968).

%%1d. at 522.

%9469 U.S. 412 (1985).

01d. at 424. See also Morgan v. lllincj$04 U.S. 719, 728 (1992) (“[I]t is clear frowitt and
Adams the progeny ofWitherspoonthat a juror who in no case would vote for capital
punishment, regardless of his or her instructissot an impartial juror and must be removed
for cause.”);Lockhart v. McCreg476 U.S. 162, 184 (1986) (“[T]he Constitution supposes
that a jury selected from a fair cross sectiorhef community is impartial, regardless of the mix

51



in Morgan v. lllinois* held that a capital defendant may challenge fosed[a]
juror who will automatically vote for the death dy in every case [because such
a juror] will fail in good faith to consider the ieence of aggravating and
mitigating circumstances as the instructions reghim to do.** The holdings of
WitherspoonWitt, andMorgan form the basis for the legal test that appliesennd
the United States Constitution.

This Court has adopted those holdings as Delawane’d We have
recognized that although jurors are “not the famdliters of punishment, jurors still
play a vital and important role in the sentencimgcedure.* Under Delaware
law, voir dire of prospective jurors is the primamethod of assembling a jury

which serves that vital role and complies wihitherspoon Witt, andMorgan”

of individual viewpoints actually represented one thury, so long as the jurors can
conscientiously and properly carry out their swotty to apply the law to the facts of the
particular case.”)Adams v. Texa€t48 U.S. 38, 45 (1980) (“[A] juror may not be taaged for
cause based on his views about capital punishmel#ss those views would prevent or
substantially impair the performance of his duiesa juror in accordance with his instructions
and his oath.”).

1504 U.S. 719 (1992).

21d. at 729.

3 See, e.gManley v. State709 A.2d 643, 654 (Del. 1998) (“The standardeweluding a juror
for cause, as a result of the juror's views on @gunishment, is ‘whether the juror’'s views
would prevent or substantially impair the perforrmenf his duties as a juror in accordance with
his instructions and his oath.”) (quotivgitt, 469 U.S. at 424).

4 Gattis v. State697 A.2d 1174, 1181 (Del. 1997).

> Manley, 709 A.2d at 654 (“The goal [of voir dire] is teaire for the defendant and the State
an impatrtial jury that will be able to decide trase on the basis of the evidence presented at trial
and follow the court’s instructions on the law.git{hg DeShields v. Staté&34 A.2d 630, 634
(Del. 1987)). The General Assembly also has addreshis subject. Title 11, section 3301 of
the Delaware Code provides the guideposts for judges when examining potential jurors in
capital cases. That section provides:
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By that process the trial judge can elicit prosiwediurors’ bias or prejudic®. As
this Court has explained, a trial judge has broadretion in deciding whether
prospective jurors should be excused for cHu&€he role of the trial judge, who
observes a juror who may be ‘wrestling with hissmance,’ is paramount®

Swan has not shown that defense counsel was itigdeby failing to
rehabilitate, or to object to the trial judge’srdissal of, six prospective jurors who
unequivocally stated that they could not impose death penalty under any
circumstances. Those six jurors were excludabteuthe standard articulated in
witt.”

Swan also has not shown that defense counsel wégative in failing to

rehabilitate, or to object to the trial judge’srdissal of, the two prospective jurors

When a juror is called in a capital case, the jstmall be first sworn or affirmed upon the
voir dire and then asked, under the direction & tourt, if the juror has formed or
expressed any opinion in regard to the guilt ooagemce of the prisoner at the bar. If the
answer is in the negative, the juror shall be svasra juror in the case, unless the juror
has conscientious scruples against finding a verdicguilty in a case where the
punishment is death, even if the evidence shouldawoant, or unless the juror shall be
peremptorily challenged, challenged for cause @us&d by consent of counsel on both
sides. If the juror's answer to the question betha affirmative, the juror shall be
disqualified to sit in the case, unless the jutmalissay, upon oath or affirmation, to the
satisfaction of the court, that the juror feelseabiotwithstanding such an opinion, to
render an impartial verdict upon the law and thelewce, in which event the juror shall
be a competent juror, if not otherwise disqualifieldallenged or excused.

The record reflects that the trial judge conducteid dire in accordance with section 3301.

"®Manley, 709 A.2d at 654 (Del. 1998) (citiieShields534 A.2d at 634).

"1d. at 655.

81d.

9 See Gattis697 A.2d at 1182 (“Because we find that [the pt& jurors] were not improperly

struck, we find meritless [the] contention thatcQunsel's assistance was ineffective for not

objecting to the exclusion of these [] potentiabys.”).
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who explained that they were “not sure” if they lcbrecommend a death sentence
even if the evidence that was presented made énétrsce appropriate. Swan has
not overcome the “strong presumption that counseligduct [fell] within the wide
range of reasonable professional assistancé®’. .The trial judge has broad
discretion in deciding whether prospective juroneidd be excused for cau¥e.
The trial judge in this case had the opportunityobserve the two prospective
jurors as they “wrestl[ed] with [their] conscientand who were “not sure” if they
could recommend a death senteffc@he trial judge ultimately excused those two
prospective jurors, presumably because their visadd “prevent or substantially
impair the performance” of their duties as jurors accordance with their
instructions and oaffi. Because Swan has not shown that the trial juthgses
his discretion in that respect, Swan also has hotva that defense counsel was
ineffective in failing to rehabilitate, or to objeto the trial judge’s dismissal of,

those two prospective jurofs.

80 See Strickland466 U.S. at 689.
z; Manley, 709 A.2d at 655 (citin@eShields534 A.2d at 634).

Id.
83 See Witt469 U.S. at 424. The postconviction judge, wiso avas the trial judge, explained
that “there was no basis for an objection from dséecounsel.”Swan 2010 WL 1493122, at
*9.
% See Gattis697 A.2d at 1182.
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E. Delaware’s sentencing procedure does not vioRitey.

Swan next argues that the United States Supremg’€dacision inRing v.
Arizona® requires reversal of his death sentence becausejutlty did not
unanimously find that the aggravating circumstancesveighed the mitigating
circumstances, and because neither the jury nor ttia¢ judge found the
aggravating circumstances outweighed the mitigatirgumstances beyond a
reasonable doubt. The Court Ring overruled a previous decisiokyalton v.
Arizona® to the extent that it allowed a sentencing judiféing without a jury, to
find an aggravating circumstance necessary for gitioo of the death penalty.

We considered and rejected this claim on directeady Consequently,
Rule 61(i)(4) bars this claim as formerly adjudéezhbn direct appe&l. Swan has
not shown that “reconsideration of th[is] claim warranted in the interest of
justice.® But, even if reconsideration was required, thisu€ has previously
addressed, and rejected, this argument in othezscasn Brice v. Statg* we
accepted and answered several certified questiolasvdrom the Superior Court,

including whetheRing “require[s] that a jury must find beyond a reassealoubt

8536 U.S. 584 (2002).

86497 U.S. 639 (1990).

8 Ring 536 U.S. at 6009.

% Swan v. State820 A.2d at 3509.

8 Super. Ct. Crim. R. 61())(4Flamer, 585 A.2d at 745-46 (“Neither federal nor statertoare
required to relitigate in post conviction proceeggirthose claims which have been previously
resolved.”) (quotingrounger 580 A.2d at 556).

% Super. Ct. Crim. R. 61(i)(4).

91815 A.2d 314 (Del. 2003).
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that all aggravating factors found to exist outvieeddl mitigating factors found to
exist?® We answered that question in the negative, exipigithat the trigger
that increases the maximum punishment is the fgqdina statutory aggravator --
by the jury -- beyond a reasonable dolibRing did not extend to the weighing
phase, this Court also held, because the weighivasg does not increase the
maximum punishment, but only ensures that the pumesit is appropriate and
proportional’®® We again reaffirm the holding d@rice.®® Accordingly, even if
Swan’s claim were not procedurally barred (whicis)it it lacks merit.

F. Swan has not shown that there is a reasonable fmbtyathat the result of

the penalty phase of the proceeding would have bédérent if all of the
relevant evidence had been presented and considered

Swan argues that he was denied his Sixth Amendmgint to effective
assistance of counsel because defense counsdl faileeonduct an adequate
mitigation investigation, and thus failed to deyel@and present significant
mitigating evidence about Swan’s traumatic lifetdmg, brain damage, and mental

health deficits. Swan argues that the inabilityhaf trial judge and jury to consider

°21d. at 318.

*d. at 322.

*1d.

% See Gattis v. Stat855 A.2d 1276, 1288-90 (Del. 2008)apano v. State889 A.2d 968, 977
(Del. 2006);Starling v. State882 A.2d 747, 75657 (Del. 200%teckel v. Staf882 A.2d 168,
172 n.23 (Del. 2005)Qrtiz v. State 869 A.2d 285, 303-05 (Del. 200%)abrera v. State840
A.2d 1256, 1272-74 (Del. 2004)aylor v. State822 A.2d 1052, 1056-57 (Del. 2003). Two
other states employ a similar penalty scheme, wtiergury serves an advisory role but must
find at least one statutory aggravating circumstaneyond a reasonable doubt before the death
penalty may be imposedAla. Code88 13A-5-46 & 13A-5-47.F.S.A.§ 921.141. Appellate
courts in those states also have upheld that stgtatheme.See Ex parte Waldro@859 So.2d
1181 (Ala. 2002)Rivera v. State859 So.2d 495 (Fla. 2003).
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that significant mitigating evidence plainly esiabes that defense counsel's
ineffectiveness resulted in an unreliable deatldicer Swan also argues that the
postconviction judge erroneously applie®tricklands prejudice prong.
Specifically, Swan urges that the postconvictiodggis prejudice analysis failed
to evaluate the totality of the available mitiggtievidence, and that “whether [the
postconviction judge] himself would have been padsd by the evidence is
“irrelevant,” because the ‘assessment of prejudiceshould not depend on the
idiosyncrasies of the particular decisionmaker.™

We review this constitutional claide novounder the test articulated in
Strickland v. Washington The United States Supreme CourtSimickland stated
that “[i]f it is easier to dispose of an ineffeamess claim on the ground of lack of
sufficient prejudice, . . . that course should Idofved.”®® So we begin our
analysis with the prejudice prong. To reiterafgt is not enough for the [movant]
to show that the errors had some conceivable effectthe outcome of the
proceeding.’” Rather, “[tlhe [movant] must show that there isemsonable
probability that, but for counsel’'s unprofessionatrors, the result of the
proceeding would have been differefft.“When a [movant] challenges a death

sentence such as the one at issue in this casgu#stion is whether there is a

% Strickland 466 U.S. at 697 (“The object of an ineffectivenelim is not to grade counsel’s
performance.”).

T1d. at 693.

%1d. at 694.
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reasonable probability that, absent the errors, gbetencer -- including an
appellate court, to the extent it independentlyeigivs the evidence -- would have
concluded that the balance of aggravating and atitig circumstances did not
warrant death® “Reasonable probability” equates to “a probapititifficient to

undermine confidence in the outcom®® That showing requires Swan to
establish “a reasonable probability that a compietattorney, aware of the
available mitigating evidence, would have introdiiceat sentencing,” and ‘that
had the [sentencer] been confronted with thismitigating evidence, there is a
reasonable probability that it would have returméth a different sentence’®

Our inquiry is therefore objective: what a reasdealsentencer in these

circumstances would have done when confronted thélevidencé®?

*1d. at 695.

194, at 694.

191\Wong v. Belmonted30 S. Ct. 383, 386 (2009) (quotitggins v. Smith539 U.S. 510, 535,

536 (2003)).

192 The United States Supreme Court Sirickland explained that the prejudice inquiry is

objective in the following respect:
The assessment of prejudice should proceed onsthargtion that the decisionmaker is
reasonably, conscientiously, and impartially applyithe standards that govern the
decision. It should not depend on the idiosynes®f the particular decisionmaker,
such as unusual propensities toward harshnessienty. Although these factors may
actually have entered into counsel’s selectionrategies and, to that limited extent, may
thus affect the performance inquiry, they are @vaht to the prejudice inquiry. Thus,
evidence about the actual process of decisiomtifpart of the record of the proceeding
under review, and evidence about, for example racpéar judge’s sentencing practices,
should not be considered in the prejudice detertioina

Strickland 466 U.S. at 695. Although we review the totatifythe evidence objectively and de

novg that standard of review does not preclude us fgoring deference to the postconviction

judge’s credibility assessments of witnesses irpthstconviction proceedings.
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In making this determination, we must consider thetality of the
evidence.**® A careful prejudice inquiry requires us to “catesiall the relevant
evidence that the [sentencer] would have had béfomg if counsel had pursued a
different path.*** That includes the evidence adduced at trial dsasehat which
was not presented until postconviction reviéwWe must reconstruct the record
and assess it ane¥? In doing so, we cannot merely consider the miga
evidence that went unmentioned in the first instand/e must also take account of
the anti-mitigation evidence that the State woustieh presented to rebut the
movant’s mitigation testimony{” That evidence, of course, includes the evidence
that the State actually presented at trial, at peeaalty hearing and in the
postconviction proceedings.

Having thus reconstructed the record, we must “rglweéhe evidence in

aggravation against the totality of available ndtigg evidence® Only then

1931d. The inquiry “involves a ‘qualitative’ rather tham ‘quantitative’ consideration of the

circumstances . . . .Sullivan v. State636 A.2d 931, 948 (Del. 1994).

194 Belmontes 130 S. Ct. at 386, 390 (2009) (“[T]he reviewingud must consider all the
evidence -- the good and the bad -- when evalugtiegidice.”) (citingStrickland 466 U.S. at
695-696, 700).

19 porter v. McCollum 130 S. Ct. 447, 453-54 (2009) (“[W]e considere‘ttotality of the
available mitigation evidence -- both that adduegdrial, and the evidence adduced in the
[postconviction] proceeding’ -- and ‘reweigh it agst the evidence in aggravation.”) (quoting
Williams, supra, at 397-398)See also Belmonte$30 S. Ct. at 386 (“[T]o establish prejudice,
[the movant] must show a reasonable probability tha jury would have rejected a capital
sentence after it weighed the entire body of miingaevidence . . . against the entire body of
aggravating evidence”).

1% williams v. Beard637 F.3d 195, 227 (3d Cir. 2011).

197\Wong 130 S. Ct. at 390.

1% \Wiggins v. Smith539 U.S. 510, 534 (2003).
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may we determine whether there is a reasonablepildlp that, but for counsel’'s
ineffectiveness, the result of the proceeding wolikve been different. The
Stricklandtest places the burden on Swan -- not the Stateshow a reasonable
probability that the result of the penalty phasehaf proceeding would have been
different!%°

Applying those principles to this case, we start ®counting the
aggravating circumstances. The trial judge foumat bne statutory aggravating
circumstance was established because the murdecomawitted while Swan was
engaged in committing a robbery or burgldR.The trial judge then found seven
non-statutory aggravating circumstances: (1) “[tfleadly intrusion of Norcross
and Swan into the home and family of Kenneth Wafran “already weighty
factor [which] bec[alme[] heavier [because] thisnet a case where burglars
unexpectedly found someone at home,” (2) “[tlhe actpof Kenneth Warren’s
death on those around him . .., particularly sitite defendants knew they were
destroying a family when they murdered him,” (3)¢feth Warren’s high regard
in the community,” (4) Swan’s Texas crimes, (5) these proximity of the Warren

murder to Swan’s release from prison, (6) the preseof the items found in

Swan'’s apartment at the time of his arrest, sugggttat Swan was contemplating

199 Belmontes 130 S. Ct. at 390-91 $trickland does not require the State to ‘rule out’ a
sentence of life in prison to prevail.”) (citir@jrickland 466 U.S. at 694).
19Swan 2001 WL 1223198, at *1.
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further criminal activity, and (7) Swan’s lack afmorse™ Having reviewed the
record, we find that those aggravating circumstangere established and are of
“overwhelming weight.**?

Based on the evidence presented at the trial ridgudge found only two
mitigating circumstances: (1) “the good side of gkalSwan”; namely, Swan’s
relationship with his family, and (2) Swan’s abjlito function well in prisor*
Again having reviewed the record, we find that #hasitigating circumstances
were established. In the postconviction proceesjirByvan presented additional
mitigating evidence in three basic forms: (1) IHestory, (2) brain injury, and
(3) mental health deficits. What remains is to lesg the significance of that
newly presented mitigating evidence for purposeSwahn’sStricklandclaim.

No evidence of brain injury or mental health defiavas introduced in the
penalty phase of Swan’s trial. During the postéciion proceedings, Swan
presented testimony and documentary evidence #radetl to show that he
suffered brain injury and experienced mental hedgficits at the time of the

murder. But, the State challenged that evidenog wee must take into account the

evidence that the State presented to rebut Swaitigation evidencé™ Dr.

1d. at *3-4, 6.
1121d. at *7 (“The circumstances of the crime and themamality of the defendants are
aggravating circumstances of overwhelming weight.”)
113 *
Id. at *6-7.
114 Belmontes130 S. Ct. at 390.
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Samuel’'s testimony undercut the testimony of Swamantal health experts.
Other evidence also countered Swan’s newly praffengtigation evidence. The
postconviction judge noted that evidence of Swartallectual deficit would have
been countered by evidence that he held responsibtebefore and for at least
three years after the murder. That evidence walsid have been countered by the
evidence that Swan attempted to pass a note tordssr@fter their arrest giving
him legal advice; namely not to make any statemants to recant any he had
made. Furthermore, there was evidence that reggmdf his 1Q, Swan was -- as
found by the trial judge -- a “savvy person.” Swaas able to function normally
in society for the three years after the murder aefbre his arrest° The
evidence of brain injury and mental health defigitss, at best, contradictory and

the postconviction judge appropriately viewed ithwiextreme skepticism:*® In

5 Swan 2011 WL 976788, at *4.

118 S\wan 2010 WL 1493122, at *11. The postconviction jedgund:
Swan was tested and examined by a psychiatristagoslychologist in 2006 almost 10
years after the murder. They concluded that he lveaderline mentally retarded and
suffered from post-traumatic stress disorder attithe of the murder. The Court views
this testimony with extreme skepticism on seveeslels. First, it clashes with the
Court’s observation of defendant during trial aegtesal pre-trial hearings. Second, the
testing occurred approximately ten years aftercitmae and after Swan had been found
guilty of murder, sentenced to death and spenyesaxs in maximum security. The Court
is not satisfied that the same results would haenlobtained if the testing had been
conducted pre-trial. Third, and perhaps most ingrdr defendant was co-operative with
these experts, and their opinions were heavily d@et on information supplied by
Swan. Given his lack of co-operation with theltdaunsel the Court finds that it would
be unlikely that he would have been forthcomindghese experts or any others retained
by trial counsel.
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short, that new mitigation evidence would not beegi significant weight by a
reasonable sentencer.

At the penalty phase of the trial, defense coursdeb presented some
evidence of Swan’s life history. In the openingtsiment at the penalty phase,
defense counsel stated that the evidence would s@wSwan “was raised in an
abusive home without a role model and was abandaseal teenager.” Swan’s
father, Ralph Tucker, provided that evidence, desay Patricia Swan as “a little
wild” and recalling that she would “leave [Swan]time car a lot and unattended,
going in other people’s houses and stuff with miemfls and partying*’ Tucker
also recalled that Ralph Swan told him that onkisfmother’s boyfriends abused
Swan -- “[lJocked [Swan] in closets and stuff likeat there while they partied with
the rest of their friends.” Defense counsel aganphasized the importance of that
evidence in the closing statement: “[Swan] wasedign an abusive home, no
positive role model, and he was abandoned as adeen .. We could never
imagine being locked in closet while your motheryour father were outside

drinking and partying . . ..” But, the evidendeSavan’s childhood was limited at

27 During the penalty phase, Swan’s aunt, Karen fEten, also hinted at problems in Swan’s
childhood: “His mother had some issues. She wake-took him places where we didn’t know
where he was. We weren’t always sure where hednoell’
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that time, and the trial judge said that he coultt nonclude that Swan’s
upbringing was “so bad as to constitute a mitigatimcumstance®

In the postconviction proceedings, Swan presentedet witnesses to
demonstrate that his upbringing was indeed “so’b&wan’s half brother (Charles
E. Griffin, Jr.), step aunt (Freda Lynn Griffin-Satte), and childhood friend
(William J. Weaver) all provided testimony that nomly corroborated Ralph
Tucker’s testimony at the trial, but also detatlee explicit nature of the abuse that
Swan endured. The evidence presented in the pastton proceeding regarding
Swan'’s upbringing was “merely cumulative of the lanmzing evidence” that was
presented at the tridl? But, because the relevant evidence presentdueatial
was the relatively vague testimony of one witnei®e evidence in the
postconviction proceedings developed and bolst&dn’s claim. Accordingly,
the evidence presented in the postconviction pingse established for the first
time that Swan’s upbringing was a mitigating circiamce.

With this reconstructed record in mind, we now “eggh the evidence in
aggravation against the totality of available ndtigg evidence*”® and ask

whether Swan has shown a reasonable probability, that for counsel’s

118 Swan 2001 WL 1223198, at *7.
119 Belmontes130 S. Ct. at 387.
120\Wiggins 539 U.S. at 534.
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ineffectiveness, the result of the proceeding wdwide been differedt! The
postconviction judge did not find a substantiatlikood that the jury’s vote would
have favored life imprisonment had the jury beeespnted the post-conviction
evidence. The postconviction judge also determthatithe new evidence would
not have altered the ultimate result.

After making an independent adé novoreview of the entire reconstituted
record, we conclude that Swan has not carried tmddm of showing a reasonable
probability that he would have received a differegintence based upon the
reconstructed record. The weight of the aggragatincumstances overwhelms
the mitigating circumstances which have been ptesem this case. Because
Swan has not shown prejudice, his claim urgteicklandfails. We therefore need
not address whether defense counsel's performahdbeapenalty phase was
deficient.

V. Conclusion

Swan is not entitled to postconviction relief omaw trial. Swan’s first
claim is procedurally barred. Swan’s second cleits because he has not shown
prejudice. Swan'’s third claim fails for the sam@son. Swan'’s fourth claim fails
because he has not shown that defense counsefsrmpance was deficient.

Swan’s fifth claim is procedurally barred, and Sigagixth claim fails because he

121 Belmontes130 S. Ct. at 390-91.
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has not shown prejudice. Accordingly, the judgmehtthe Superior Court

denying Swan’s motions for postconviction relieflannew trial iAFFIRMED.
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